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A NEW ERA IN LEGAL DEVELOPMENT. 

BY HANNIS TAYLOK. 



When in 1814 Savigny, the founder of the historical school of 
jurisprudence, published his " Beruf unserer Zeit," he made a 
revelation to the world through his declaration that law is part 
and parcel of national life. " I regard the law of each country," 
he said, " as a member of its body, not as a garment merely which 
has been made to please the fancy, and can be" taken off at pleas- 
ure and exchanged for another." Instead of regarding law as the 
creation of the will of individuals, he maintained it to be the 
natural outcome of the consciousness of the people, like their 
social habits or their language, — the people, he said, is always 
the true legislator ("Das Gesetz ist das Organ des Volksrechts " ) . 
He, therefore, assimilated changes in law to changes in language : 

" As in the life of individual men no moment of complete stillness 
is experienced, but a constant organic development, such also is the 
case in the life of nations, and in every individual element in which 
this collective life consists. So we find in language a constant formation 
and development, and in the same way in law." 

The real source of Savigny's inspiration is thus to be found in the 
work of the group of scholars who, just before his time, had 
created the science now known as Comparative Philology, which 
has revolutionized the thought of the world, not so much through 
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its marvellous revelations, as by the discovery of the new method 
of comparative investigation that made such revelations possible 
Out of the application of the new method to fresh subject-matters 
have since arisen Comparative Mythology, Comparative Politics 
and Comparative Law. By the aid of the two sciences last named, 
a flood of light has been shed upon the processes through which 
the aggregate, generally known as "government" and "law," 
emerged from progressive history in the nations that have made 
the deepest impress upon civilization. 

The most important single outcome of Comparative Politics — 
which may be called the science of state-building, the science of 
constitutions — is embodied in the discovery that the only two con- 
ceptions of the state known to the ancient and modern world have 
been and are represented by aggregations or federations in which 
the starting-point was the village community. The typical mod- 
ern state in Britain, known as England, represents an aggregation 
of shires; each shire an aggregation of hundreds; each hundred 
an aggregation of village c ommuni ties or townships. The power 
to subdue and settle a new country and then to build up a state 
by the process of aggregation constitutes the strength of the Eng- 
lish nation as a colonizing nation. By that process, capable under 
favorable geographical conditions of unlimited expansion, has been 
built up the Federal republic of the United States. After thus 
unfolding the origin and growth of political constitutions, ancient 
and modern, Comparative Politics has undertaken to classify and 
label such constitutions as buildings and animals are classified 
and labelled by those to whom buildings and animals are objects 
of study. Not until the history of the outer shells or constitutions 
of states had been thus subjected to critical examination at the 
hands of Comparative Politics did Comparative Law undertake 
to unfold the history of such bodies of interior or private law as 
have existed as distinct codes. The outcome is the discovery that 
there are existing in the world to-day only five distinct systems 
of law: the Koman, the English, the Mohammedan, the Hindu, 
the Chinese. A survey of the geographical areas thus occupied 
discloses the fact that about nine-tenths of the civilized world is 
now dominated by Soman and English law in not very unequal 
proportions. 

When the state system of modern Europe, in which the state 
as the nation is the unit, swept- away and superseded the ancient 
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state system in which the city commonwealth had been the unit, 
the public law of Home, constitutional and administrative, was 
rejected because inapplicable to widely divergent political condi- 
tions. What did survive was the private civil law of family and 
property, of contract and tort, based on principles of natural 
equity and universal reason which have not lost their force with 
the altered circumstances of more recent times. It is that system 
of Roman private law which became the basis of the codes of the 
Continental nations, whence it passed into Mexico, Central and 
South America, to certain states in South Africa, as well as to 
Scotland and Louisiana. On the other hand, it is the public law 
of England that has had the widest extension, and is exercising 
by far the most potent influence, by reason of the fact that the 
English constitutional system stands out as the accepted political 
model after which have been fashioned the many systems of popu- 
lar government now existing throughout the world. Since the 
beginning of the French Revolution, nearly all the states of Con- 
tinental Europe have organized national assemblies after the mod- 
el of the English Parliament in a spirit of conscious imitation. 
Not, however, until the typical English national assembly, em- 
bodying what is generally known as the bicameral system, had 
been popularized by the founders of the Federal republic of the 
United States, was it copied into the Continental European con- 
stitutions. Nothing is more interesting in the institutional his- 
tory of the world than the approaches now being made to the 
constitutional system of the United States by Mexico and the 
states of Central and South America. In some instances in 
Latin America, states approach very closely, so far as their con- 
stitutional law is concerned, to the English original as modified 
by American innovations; in others, Federal states are organized 
on the American plan, with certain reservations. But, no matter 
to what extent a Mexican, Central or South-American state may 
adopt English constitutional law in the structure of its outer shell, 
its interior code of private law is invariably Roman, — a fact equal- 
ly true of every Continental European state whose constitution 
has been founded on the English model. 

After thirty years of study in Comparative Law, the idea dawn- 
ed upon me while I was analyzing the existing state systems of the 
Latin-American republics, — whose constitutions are substantially 
English and whose private law is substantially Roman, — that a 
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world-wide fusion is now going on between the two systems, out 
of which is arising what I have ventured to term the typical 
state-law system of the future. In announcing this new thought, 
in the preface of a book lately published, I have said : 

" Jurists who view the existing state system of the world as a con- 
nected whole cannot fail to perceive, when their attention is specially 
directed to the subject, that, within a century, in the blending of Roman 
and English law there has occurred a phenomenon that marks a turn- 
ing-point in the history of legal development. After centuries of growth, 
Roman public law, constitutional and administrative, perished, leaving 
behind it the inner part, the private law, largely judge-made, which 
lives on as an immortality and universality, — as the fittest it survives. 
In the same way and for the same reason, English public law, the 
distinctive and least alloyed part of that system, is living on and ex- 
panding as the one accepted model of popular government. The phe- 
nomenon in question is presented by the blending now going on between 
the strongest elements of Roman and English law in the state systems 
of Continental Europe, in those of Latin America and in that of the 
State of Louisiana. If the existing state system of France is taken 
as a typical illustration, we there find the outer shell of the state, 
the system of parliamentary government, to be purely English through 
deliberate and recent imitation, while the interior code of private law 
is essentially Roman. The same thing may be said of every other Con- 
tinental European state having a parliamentary government. In the 
state system of Louisiana, we find the outer shell of the state to be 
English, as modified by American innovations, while the interior private 
law is based on the Code Napoleon. The same thing is true of the 
seventeen Latin-American republics which have adopted English con- 
stitutions in the North-American form, while retaining the private law 
drawn from Roman sources. Is it not, therefore, manifest that, d"ut of 
this blending of Roman and English law, there is rapidly arising a 
typical state-law system whose outer shell is English public law, in- 
cluding jury trials in criminal cases, and whose interior code is Roman 
private law? This far-reaching generalization, now submitted to the 
consideration of students of the Science of Jurisprudence for the first 
time, so far as the author knows, has been subjected in advance to 
the searching and approving criticism of a few of the most eminent 
jurists of the English-speaking world." 

As one of the greatest critics in this domain was near at hand, 
I naturally submitted my generalization on this subject to the 
Right Honorable James Bryce. The manuscript, with his com- 
ments upon it, was then forwarded to Professor Thomas Brskine 
Holland, who wrote from Oxford in reply: 

" In particular (with Mr. Bryce) am I struck with the truth and 
originality of what you say (on p. 9 of the Preface) as to the ' English 
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public law as the outer shell and Roman private law as the interior 
code,' and must look forward to your promised illustration of this 
idea in a full chapter on Latin America — as you say an unploughed 
field." 

After the publication of my book, I hastened to submit my 
new thought as to the fusion now going on between Roman and 
English law to the greatest Romanists of Germany — Dr. Rudolph 
Sohm and Dr. von L. Mitteis of the University of Leipsie. I 
was grateful, of course, when the latter replied : 

" The idea of representing the operation of Roman and English law 
in universal historical relations is as fruitful as it is splendid, and I 
have found in your book a great deal of instruction and inspiration. 
... I, as a Romanist, am particularly delighted to find a comprehensive 
appreciation of the lasting and immortal significance of the Roman law 
in the most distant regions, and have found in it a mass of facts with 
which I was unfamiliar. The combination of English and Roman ele- 
ments of law which you portray is most interesting." 

Dr. Sohm, after insisting upon certain qualifications of my 
formula, said: 

" Your thesis of the two legal systems of the world, the Roman and 
the English, and the extension over the civilized world, on the one hand, 
of the English public law, and on the other of the Roman private law, 
embraces a positive element of truth, and expresses plastically certain 
directions of legal development, and gives a clear picture, portrayed 
with powerful lenses, of the broad course taken by legal history." 

After I had pointed out to Dr. Sohm that all of the qualifications 
upon which he insisted were fully stated in the body of the book, 
he at once withdrew all objections, saying : 

" So that our conceptions in actual results are essentially identical 
and only leave differences in tone and manner of presentation. The 
principle formulated by you has, however, the great advantage of com- 
pressing into a short statement a thousand-year period of legal develop- 
ment, by means of a few words presenting a sharply defined picture of 
an enormous mass of material." 

As my thesis relates specifically to the Latin-American world, 
I next submitted it to the most eminent jurist from that quarter, 
Senor Nabuco, now Brazilian Ambassador at Washington. He 
answered: 

"By turning co-ordination into synthesis, you show the link between 
masses of facts apparently separate. There are in history two mag- 
nificent fabrics of social discipline and organization: the Roman private 
law and the English political or public law. It would be impossible 
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to surrey the whole field of either without wondering at their breadth, 
their solidity and their finality. You are the first, however, to merge 
the two into a common concern; that is, to blend together the spirits 
of unity and liberty, which characterize respectively the old and modern 
civilizations. That conception of yours is eminently suggestive and 
full of potentialities for new scholars; it will give a new interest both 
to the study of Roman law and of English institutions." 

I next submitted the matter to Dr. John Westlake, the great au- 
thority on international law at the University of Cambridge. He 
answered : 

"This is a sane and fruitful generalization. By giving its due part 
to each of the two influences in history, it should assist in bringing 
peoples to understand one another. The Romanist should learn to study 
respectfully the modifications which the English common law has made 
for itself in Roman private law, and the English lawyer should learn 
not to boast as if his common law were all, or even in the main, his 
national creation. Each may be content with the great claim which, 
barring some modifications, is allowed him." 

Judge Shackelford Miller, Dean of the Jefferson School of Law 
and a specialist in comparative law, has said in a very careful and 
extended review : 

" The generalization of the fusion of Roman and English law, now 
first worked out by Dr. Taylor, is an entirely new contribution to legal 
and political science. Like the accurate and profound generalization 
of Maine, that summed up the agencies of legal progress in Fiction, 
Equity and Legislation, this new and equally accurate and profound 
generalization of Dr. Taylor must be readily accepted by students of 
jurisprudence everywhere." 

These clear and positive expressions of approval from famous 
jurists of different nationalities have been thus placed in juxta- 
position in order to illustrate the consensus of view as to the 
soundness of a generalization whose far-reaching importance has 
not yet been estimated. 

As an illustration of the process of evolution in which the fit- 
test survives, nothing can be more remarkable than the survival of 
Eoman private law as the fittest part of the Eoman system, the sur- 
vival of English public law as the fittest part of the English system, 
and the sudden fusion of the two survivals, under the eyes of men 
now living, in a new and world-wide combination. The cause of 
the transition that has taken place, within a little more than a cen- 
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tury, from the old or artistic method of historical investigation 
to the new of sociological, is to be found in the consciousness 
that the system of permanent, uniform and universal law that 
regulates growth and decay in the physical world applies as well 
to the growth and decay of societies and their institutions as to 
other phenomena. The French Revolution gave a strong stimulus 
to that kind of consciousness; and the French scholars who were 
nearest to the upheaval that brought suddenly into view the un- 
derlying social forces which had lain ominously silent during the 
dreadful calm of the latter days of the ancien regime were the 
first to undertake, after the Peace of 1815, the mighty task of 
rewriting the history of the world from the new point of view. 
Auguste Comte raised himself to the level of Leibnitz and Des- 
cartes by perceiving that social organization must be viewed and 
explored as a whole, because of the connection between each lead- 
ing group of social phenomena and every other leading group, so 
intimate as to make a change in one result in a corresponding 
modification in all the rest. Not long ago, Mr. Justice Holmes 
observed " that the tendency of our age to ' explain things ' by 
stating the conditions under which they came into being, and 
noting their growth under the influence of a varying environ- 
ment from age to age, is as strongly marked in the field of law 
as in other departments of intellectual activity. This method of 
legal study has' done, and is doing, a great work for English and 
American law, placing particular doctrines in their proper places, 
making plainer the relations of one part of the law to another, 
sweeping away cobwebs of tradition, and separating the essential 
from the accidental in respect to institutions." That method of 
study has been still more fruitful in the domain of Roman law. 
Jurists of the historical school now perfectly understand that 
jurisprudence is a Roman creation, legal science a Roman in- 
vention. 

The very division of all law into public and private, as stated 
and understood by the Romans, has been transmitted without 
change to the modern world. As Roman private law was formu- 
lated by the mighty line of Pagan jurists that came to an end 
before Christianity ascended the Imperial throne, it is not strange 
that the Digest, into which their works were condensed, is silent 
as to its offices and institutions. That human, heathen Digest 
embodies the science of life as it existed at Rome before the social 
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fabric was affected by Christian influences.* When at the outset 
it became necessary to adapt the rigid system of archaic law em- 
bodied in the Twelve Tables to the growing wants of an expanding 
society, the praetorian edict became the channel through which 
the jus gentium flowed into and enriched the primitive system. 
Thus, in a rough and general way, the edict was able to work 
out the principles of a free and equitable law for the mutual 
dealings of man with man. In solving the finer problem — which 
involved the discovery of Hie true nature of these dealings them- 
selves by tracing the unconscious intention underlying them to a 
moral source — the Boman jurists displayed their highest genius 
in ascertaining the precise requirements of bona fides in human 
transactions, and in applying them to individual cases. Those 
precise requirements, by standing the test of time and experience, 
have secured for Boman private law its imperishable power. Bo- 
man civilization gave birth to only one original creation that has 
survived— Boman private law. 

The conquering nations, moving in entire order, that settled 
down upon the wreck of the Boman Empire, brought with them 
from the forest and the steppe a new scheme of state organization, 
out of which has finally emerged the new conception of public 
law now dominant throughout the world The political systems 
of all the Teutonic nations, as they appear to us when written 
history begins, contained the germs of the representative principle, 
and in every one of the modern European states that have arisen 
out of the settlements made by the Teutonic nations on Boman 
soil a serious attempt has at some time been made in the direction 
of representative government. But the remarkable fact is that, in 
every Continental state in which such an attempt was made, it 
ended at last in failure and disappointment. By the sixteenth 
century, every effort in the direction of representative government 
upon the Continent of Europe had come to an end. In the words 
of Guizot : " Pure monarchy prevails. England alone obtains 
a constitutional government. This epoch lasts from the sixteenth 
century to the French Eevolution."-}- In England only among 
the Teutonic nations did the representative system, which 

* " Une science nouvelle naquit, indtpendante et laftque, la science de 
la society civile, telle que I'avaient digagie les Remains, et qui pou- 
vait passer pour le chef-d'eeuvre de la sagesse humaine." Esmein, 
" Gours d'histoire du droit francais " (ed. 2), p. 347. 

t " History of Representative Government," p. 258. 
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has been, called "a Teutonic invention," survive. In that way, 
the English nation has been able to hand down the representative 
principle from the barbarian epoch to modern times; in that way, 
England has become the " mother of parliaments " — the teacher 
of the science of representative or constitutional government to 
all the world. Since the date of the French Eevolution, nearly 
all the states of Continental Europe have modelled their con- 
stitutions upon that of England in a spirit of conscious imitation. 
The "British political model was followed by Prance, by Spain 
and Portugal, and by Holland and Belgium, combined in the 
Kingdom of the Netherlands; and, after a long interval, by Ger- 
many, Italy and Austria."* By a perfectly natural process of 
reproduction, the English constitution reappeared, in a modified 
form, in what may be. called the typical English states in North 
America, out of whose union arose the Federal republic of the 
United States. As thus modified by reproduction the English 
constitutional system passed to South America, where it dominates 
in the state organization of every one of the seventeen Latin- 
American republics. If a state may be compared to a watch, its 
outer shell or case represents the state's political constitution or 
public law, while its inner mechanism represents the state's in- 
terior code or private law. With that illustration clearly in view, 
it is easy to comprehend at a glance the nature of the union of 
two distinct systems of law in a new combination, as that com- 
bination now appears in the state-law systems of Continental 
Europe and Latin America. Everywhere the outer shell of the 
state, the public or constitutional law, is English by conscious 
adoption since the French Eevolution, while the inner mechanism 
or private law is everywhere Roman. If Napoleon were now alive, 
he could say: "This union of the strongest parts of the two 
great law systems of the world has all taken place under my 
eyes." That fact should help us to realize the suddenness with 
which the two survivals, — Roman private 1 law and English public 
law, — after ripening for ages in isolation, have united in a new 
combination. 

What is to be the practical outcome of the creation of this 
typical state-law system of the future in which the public law 
is to be English and the private law Roman? Japan in sweep- 
ing into the circle of civilization has followed the formula. She 
* Maine, " Popular Government," p. 13. 
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has modelled her parliamentary constitution on that of England, 
while the deep infusion of Eoman private law with which she 
has supplemented her ancient code has been drawn from Gtermany. 
The same process is in motion in Russia and Turkey. It is ob- 
vious that the study of the two systems must become universal. 
No man can hereafter claim to be a jurist, in the full sense of that 
term, until he has mastered English public and Eoman private 
law. Long ago there was a revival in the English universities 
of the study of Eoman law, which has extended to this country, 
where interest has been quickened in the subject by the closer 
relations recently established with Cuba, Porto Eico and the 
Philippines. As all students of public law throughout the world 
centre their thoughts upon a single type, a single conception of 
constitutional government will crystallize, which will be subject 
only to local variations in each country. Through the same 
process there will be an assimilation out of which there should 
arise a universal code of private law, embodying a system of 
rules substantially identical as to property and contracts, and 
enforceable through a uniform system of civil procedure. The 
commercial law of all civilized nations is everywhere substantially 
the same, and nothing is more marked than the tendency now 
growing among English-speaking peoples on both sides of the 
Atlantic to substitute for common-law pleading the more con- 
venient and reasonable forms of procedure in use during the later 
Empire, and now known in the United States as " the reformed 
code procedure." There is an equally strong tendency here in 
the commercial cities to withdraw complicated business trans- 
actions from the consideration of juries in order to submit them 
to a referee (judex). As more rapid intercommunication draws 
the nations of the world closer together, the longing increases 
for a universal private law — that is, for a universal conception 
of legal right, capable of embodiment in a code of substantive 
and adjective law. That result will become more and more pos- 
sible as Eoman private law becomes more and more nearly uni- 
versal. 

Hannis Taylor. 



